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REMARKS 

In the Final Office Action mailed January 30, 2007, claims 1-21 and 22-39 were pending. 
Claims 3-7, 23 and 24 were witlidrawn from consideration, and claims 1, 2, 8-21 and 25-39 stand 
rejected. Reconsideration of the present appUcation including claims 1-21 and 23-39 is 
respectfully requested. 

Claims 1, 2, 8-21, and 25-39 were rejected under 35 USC §102(b) as being anticipated by 
U.S. Patent No. 2,699,774 to Livingston. The Final Office Action asserts that Livingston 
discloses "an elongated stabilization device with a longitudinal axis, a length, a cross-section. 

and a curved configuration (see figure 7 where the device is circular along the longitudinal 
axis). ..." Claims 1 and 25 were previously amended to clarify that the stabilization device 
extends along a longimdinal axis that defines an arc along the length of the device. In response, 
the Final Office Action asserts that "the amended claims still read on Livingston since the curved 
configuration extends along and follows the axis of the device and the curve can be chaiacteiized 
as an arc. Therefore, the axis can be said to define an arc along the length of the device." For 
the reasons that follow, it is respectfidly submitted that the assertion is traversed, that a prima 
facie case for rejecting at least claims 1 and 25 has not been made, and that withdrawal of the 
final rejection of claims 1, 2, 8-21 and 25-39 is proper and respectfully requested. 

Livingston discloses a pin that extends along a linear longitudinal axis along the length of 
the device. In Fig. 7 the device is curved around the longitudinal axis to form a circular cross- 
section. In Fig. 6, the device includes portions along its length that are configured symmetrically 
about the longitudinal axis. These portions are curved relative to one another and relative to the 
longitudinal axis such that the longitudinal axis of the device defines a straight line along the 
length of the device. Rod 37 has a circular cross-section so that whenihe rod 37 is inserted in 
the bore of shell member 19. shell member 19 expands radially along its length. The linear rod 
19 maintains the longitudinal axis of shell 19 in the form of a straight line, as shown in Fig. 6. 
when shell member 19 is expanded. There is no disclosure or suggestion of a device with a ' 
curved configuration along a longitudinal axis that defines an arc along the length of the 
stabilization device. It is not clear how an axis that is a straight line can be properly considered 
to be a longitudinal axis that defines an arc along the length of the device. Webster's Ninth New 
Collegiate Dicrionary ©1985 defines an arc as «2: something arched or curved" and "4: a 
continuous portion (as of a circle or ellipse) of a curved line." Since there is no device that 
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extends along a longitudinal axis that defines an arc along the length of the device, Livingston 
fails to disclose or suggest at least these features in claims 1 and 25, and cannot anticipate these 
claims. Withdrawal of this basis of the rejection of these claims is respectfully requested. 

Furthermore, claim 1 recites "said stabilization device including a cross-section along 
said length with said length and cross-section sized for positioning through a pathway formable 
ftom an opening in a lateral mass of a first vertebra and into the first vertebra, through a facet 
joint fomied by an arUcular surface of the first vertebra and an articular surface of an adjacent 
bony structure, and into the adjacent bony structure." Claim 1 recites a device having structural 
features that allow it to be employed in a specific anatomical location. Shell member 19 has a 
configuration in which the longitudinal axis extends along a straight line and therefore is not 
structured such that it could be or is capable of being positioned in or employed in the 
anatomical locations recited for the device of claim 1. -nierefore. withdrawal of the rejection of 
claim 1 is respectfully requested for this additional reason. 

Pending claims 2, 8-21 and 26-39 depending from claims 1 and 25 distinguish Livingston 
at least for the reasons their corresponding base claims distinguish Livingston and for other 
reasons. 

For example, claim 12 depends indirectly from claim 1 and recites " wherein said inner 
member includes a leading end nose with a tapered profile, and said outer member includes an 
inner surface along said passage with a tapered portion adjacent said leading end of said outer 
member, wherein in said second position said leading end nose engages said tapered portion of 
said passage to expand said leading end of said outer member. » Livingston discloses that the 
shell member 19 includes shoulders 36 on the inner surface thereof Shoulders 36 are abrupt and 
do not define a tapered portion. 

In other examples, claim 17 recites 'Vherein said length and cross-section of said 
stabilization device is structured to extend through the pathway when the adjacent bony stnictuie 
is a second vertebra." Claim 18 recites "wherein said length and cross-sectionof said 
stabiUzation device is structured to extend through the pathway when the adjacent bony stnicture 
is an occiput." Claim 19 recites "wherein said length and cross-sectionof said stabilization 
device is structured to extend through the pathway when the adjacent bony structure is a second 
vertebra, and the pathway is formed to extend through the second vertebra, through adjacent 
articular surfaces of the second vertebra and an occiput, and into the occiput." TTie Final Office 
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Action asserts that these claims do not distinguish Livingston in terms of structure, and that 
statements of intended use and other functional limitations are not distinguishable over 
Livingston, and further asserted that the device in Livingston could be used as claimed. The 
Final Office Action also asserts that the manner in which the device is to be employed do not 
differentiate Ihe claims apparatus from the prior art which satisfies the structural limitations. The 
assertions are traversed. The shell member 19 in Livingston includes a cross-section and length 
structured to extend through a hole in a bone plate and into a broken bone such as the femur. 
There is no disclosure that the shell member in Livingston is or could be structured as recited in 
claims 17-19. Claims 17-19 are directed to the structure of the device and not to functional 
limitations or intended use. The claimed slructural features require a length and cross-section of 
the device to be adapted for a specific location in the body, which is not disclosed in Livingston. 
Therefore, a prima facie case for anticipation of claims 17-19 depending fit)m claim 1 has not 
been made. Withdrawal of the rejection of claims 1 and 8-2 1 depending from claim 1 is 
respectfidly requested. 

Claims 26-39 depending from claim 25 are also allowable at least for the reasons claim 
25 is allowable and for other reasons. For example, claim 26 recites "wherein said length and 
cross-section are sized for positioning in the pathway when the pathway extends from an opening 
in a lateral mass of a first vertebra and mto the first vertebra and through a fecet joint formed by 
adjacent articular surfaces of the first vertebra and an adjacent bony structure and into the 
adjacent bony structure." Claim 35 recites "wherein said length and cross-section are sized for 
tile adjacent bony structures to be first and second cervical vertebrae." Claim 36 recites 
"wherem said lengtii and cross-section are sized for the adjacent bony structures to be a first 
cervical vertebra and an occiput" Claim 37 recites "wherein said length and cross-section are 
sized for tiie adjacent bony structures to be first and second cervical vertebrae and the occiput." 
As discussed above with respect to claims 17-19, Livingston fails to disclose a device have the 
length and cross-section sized as recited in claims 26 and 35-37. Accordingly, witiidrawal of the 
rejection of claims 26-39 depending fi?om claim 25 is respectfuUy requested. 



Reconsideration of the present application uicluding clauns 1-21 and 23-39 is 
respectfuUy requested. The application is believed in condition for aUowance, and a Notice of 
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Allo>vance is hereby solicited. The Examiner is welcome to contact the undersigned to resolve 
any outstanding issues with respect to the present application. 



Respectfully submitted: 



By; LL^ ^ 
Douglas A. Collier 



Reg. No. 43,556 
Krieg DeVault LLP 
2800 One Indiana Square 
Indianapolis, Indiana 46204-2079 
Phone: (317)238-6333 
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